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was said, ". . , the Act of 1928 is dealing with the same subject
matter as that which would arise in most cases of the sale of
goods where a civil action would lie ".
GUARANTEES AND DISCLAIMERS
Goods are sometimes sold subject to a guarantee, and naturally
the terms of the guarantee must be known since they have an
effect on the extent of the liability. Often the guarantee, as
noted on p. 129, does not go beyond an undertaking to replace
defective goods or any defective part of an article that may
have been supplied, but the terms of the guarantee may be much
more onerous.
The opposite of a guarantee is a disclaimer. If a disclaimer
is to be effective it must be incorporated into the contract. A
disclaimer on notepaper or even on an invoice may not be suffi-
cient protection for the vendor. Preferably, the disclaimer
should be indicated in clear terms on the article itself if, for
instance, sold in a bottle, and also on the container, if any. The
Courts will decide in favour of a plaintiff if it can be proved
that the disclaimer was not effectively drawn to the plaintiff's
attention and made part of the contract.
In Clarke and Wife v. The Army and Navy Co-operative
Society, Ltd. (1903), 19 T.L.R. 80, Mrs. Clarke bought a tin of
chlorinated lime for disinfecting purposes, and when she was
opening the tin what she described as an explosion took place
and injured her eyes. There had been a previous accident, and
the employee who sold the tins (a qualified chemist) was told
to warn customers, but he did not warn Mrs. Clarke. In the
defendants' price list there was the following passage:
No warranties are given with the goods sold by the Society
except on the written authority of one of the managing
directors or the assistant manager.
It was held that the implied warranty was not " given with the
goods sold " but had an independent existence in law, and was
by the operation of law introduced into the contract.
NOT THE MANUFACTURER ONLY
The Sale of Goods Act, 1893, uses the term " seller " in a wide
sense, and the words " whether he be the manufacturer or not"
are to be found in Section 14. Liability under contract, quasi-
contract or in tort can affect persons in almost any category,
e.g., retailers, wholesalers, manufacturers, processors, repairers,
growers of primary produce, hirers, engineers, builders and con-
tractors.

